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COMMONWEALTH OF MASSACHUSETTS
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss. Docket No. ES09E0094QC
                                                                                    
ALEXANDER B.C. MULHOLLAND, JR., )
PETER FOOTE, DONALD WHISTON, )
JAMES FOLEY, ELIZABETH KILCOYNE, )
PATRICK J. MCNALLY, AND INGRID  )
MILES AS THEY ARE THE FEOFFEES OF )
THE GRAMMAR SCHOOL IN THE TOWN )
OF IPSWICH )

Plaintiffs, )
)

v. )
)

ATTORNEY GENERAL OF THE )
COMMONWEALTH OF MASSACHUSETTS, )
IPSWICH SCHOOL COMMITTEE, and )
RICHARD KORB, as he is Superintendent of )
Schools in the Town of Ipswich, )
                        Defendants.                                         )

OPPOSITION OF PLAINTIFFS TO MOTION OF PATRICK J. McNALLY, CHARLES
SURPITSKI, AND RAYMOND MORLEY TO SUBSTITUTE PARTIES AND JOIN
PARTIES AS DEFENDANTS AND MOTION OF DOUGLAS J. DeANGELIS FOR

LEAVE TO FILE AN AMICUS BRIEF

INTRODUCTION

NOW come Alexander B.C. Mulholland, Jr., Peter Foote, Donald Whiston and James

Foley, acting in behalf of the Feoffees of the Grammar School in the Town of Ipswich, and

oppose the “Motion to Substitute Parties and Join Parties as Defendants” filed by Patrick J.

McNally and proposed substitute parties Charles Surpitski and Raymond Morley and oppose the

motion of Douglas J. DeAngelis for Leave to File an Amicus Brief.
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PROCEDURAL BACKGROUND

In the past week, the following filings were made with this Court:

1. On Monday, January 24, 2011, non-parties Raymond Morley and Charles

Surpitski, individually, filed a motion seeking to be substituted for Plaintiffs Elizabeth Kilcoyne

and Ingrid Miles and seeking to be made defendants.

2. By that same motion, Plaintiff Patrick J. McNally, individually, sought to be made

a defendant.

3. The motion was supported by an unsigned affidavit1 of Patrick J. McNally.

4. Central to the affidavit was Par. 7: “The Selectmen Feoffees were consulted

regarding the Settlement Agreement that has been presented to this court for approval, but were

not asked to sign, and did not sign, that agreement.”

5. The statement in Par. 7 was materially false: In November-December, 2009, all

seven of the then Feoffees agreed to the terms of the Settlement Agreement.  The Settlement

Agreement was then presented to all Feoffees for signature.  The four so-called life Feoffees

signed the agreement.  The Selectmen Feoffees, despite agreeing with the terms of the Settlement

Agreement, elected not to sign the agreement, presumably for political reasons.

6. On Wednesday, January 26, 2011, Attorney Griffin filed an affidavit executed by

Mr. McNally who, to his credit, corrected the material falsehood, candidly stating that the

Selectmen Feoffees, who originally supported the sale, now oppose the sale because the School

Committee has “changed its position on the sale.”

                                                
1 Counsel for Patrick J. McNally, Attorney Griffin, noted in her cover letter to the Court that she would “forward a
signed copy of that affidavit” as soon as possible.
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7. On Thursday, January 27, 2011, Douglas J. DeAngelis, purporting to act “on

behalf of a large group of parents and residents of Ipswich,” filed a motion for leave to file

amicus brief with brief attached.

8. On Friday, January 28, 2011, McNally, Surpitski and Morley filed an opposition

to Plaintiffs’ motion for summary judgment and a response to Plaintiffs’ statement of facts.

STATEMENT OF REASON IN OPPOSITION TO MOTION OF DeANGELIS FOR
LEAVE TO FILE AMICUS BRIEF

1. The rules of civil procedure simply do not permit the filing of an amicus brief in

the trial court.  Contrast Mass.R.App. P. 17.

STATEMENT OF REASONS IN OPPOSITION TO RELIEF SOUGHT BY McNALLY,
SURPITSKI AND MORLEY

1. Since the mid-1700’s the Feoffees have been comprised of seven persons, four of

whom are privately selected, a vacancy in the four seats being filled by the other three privately

selected individuals, and three of whom serve by reason of being “the three eldest, in that office,

of the selectmen” of Ipswich.  See Chapter 5 of the Province Laws of 1765-66, a copy of which

is attached hereto and marked “A”.

2. That chapter authorized those seven persons to act by majority:

That from and after the first day of March next, . . ., the
present surviving feoffees on the part of the private persons . . .
together with three of the present selectmen . . ., shall be and they
are hereby incorporated a joint committee or feoffees in trust, with
full power and authority by the whole or the major part of them, . .
., in general, to transact and order all matters and things relative to
said school, and to all the lands . . .”
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3. That chapter authorized the Feoffees to sue or be sued.

4. This action is advanced in the name of the Feoffees who, originally, acted “by the

whole” and sought the relief requested in the first amended complaint.  With the apparent

defection of three of the Feoffees, the Feoffees now seek the same relief acting by “the major

part of them.”

5. There is no authority for the Feoffees to act individually in behalf of the Trust or

by the minor part of them and, therefore, the three Selectmen would-be Defendants have no

ability, as Feoffees, to join this action, as plaintiffs or defendants, and oppose the sale.

6. To the extent Surpitski and Morley, individually, seek to enter this case, they lack

standing and have not sought to intervene under the rules of civil procedure.  Moreover, by their

own filings, they merely parrot the School Committee’s position and any personal interest they

have, which the Plaintiffs deny, is adequately protected by the School Committee.

7. Similarly, McNally, individually, lacks standing and, in any event, whatever

personal interest he has, which the Plaintiffs deny, is adequately protected by the School

Committee.

8. Mass.R.Civ.P. 25(c) provides that “[I]n case of any transfer of interest, the action

may be continued by . . . the original party . . .”  There is no need to substitute Morley and

Surpitski for Kilcoyne and Miles who were Feoffees at the time of the filing of this action, but

are no longer Feoffees.
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9. All filings made by McNally, Morley and Surpitski from and after January 24,

2011 should be stricken.

Respectfully submitted,
Alexander B.C. Mulholland, Jr., et al.,
Feoffees of the Grammar School in the
Town of Ipswich
By their attorney,

                                                            
William H. Sheehan III
BBO #457060
MacLean Holloway Doherty
Ardiff & Morse, P.C.
8 Essex Center Drive
Peabody, MA  01960
(978) 774-7123

Dated:  January 31, 2011
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CERTIFICATE OF SERVICE

I, William H. Sheehan III, attorney for the Plaintiffs hereby certify that I served a copy of
the above document upon all parties or counsel of record, by hand delivering the same, to the
following attorneys:

Donna M. Brewer, Esq.
Casner & Edwards, LLP

303 Congress Street
Boston, MA  02210

Johanna Soris, Esq.
Commonwealth of Massachusetts

Office of the Attorney General
Public Charities Division

One Ashburton Place
Boston, MA 02108

Mark E. Swirbalus, Esq.
Alex Aspiazu, Esq.

Day Pitney LLP
One International Place

Boston, MA  02110

George A. Hall, Esq.
Christine M. Griffin, Esq.
Anderson & Kreiger LLP
One Canal Park, Ste. 200
Cambridge, MA  02141

                                                                        
William H. Sheehan III

Dated:  January 31, 2011


